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PROCEDURAL ISSUES  
 

Appellee would like to bring to the Court’s Attention some issues regarding 

the Notice of Appeal and the Appellant’s Brief and leaves it to the Court to 

determine what if any action will be taken: 

1. It is unclear why the lower court case caption was altered for purposes of 

this appeal. There is no civil case caption in Superior Court that 

referenced “Other Heirs” for Superior Court Civil No. 550/2010.  Just to 

be clear there are no “heirs” that have standing to assert an appeal of the 

November 15, 2019 Order, which is the only order on appeal based on 

the Notice of Appeal and there is only one Appellant. Appellee has 

operated under the assumption that it must use the case caption as 

provided by Appellant until such time as it is corrected. 

2. The November 27, 2019 Notice of Appeal does not conform to V.I. R. 

App. P. 4(c) and was not included in the Joint Appendix, in violation of 

V.I. R. APP. P. 24(a). 

3. Appellee also notes that the statement of the issues submitted in 

Appellant’s Brief do not conform to the issues set forth in Appellant’s 

Notice of Appeal. Any new issues are therefore untimely pursuant to 

V.I. R. App. P. 5(a). In addition, to the extent they were not raised with 
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the Superior Court they would violate V.I. R. App. P. 4(h) and 22(m) 

see also, Dupigny v. Tyson, 66 V.I. 434 (V.I. 2017). In addition, 

Appellant’s Statement of the Issues Presented do not conform to V.I. 

APP. R. 22(a)(3) in that they do not reference the page of the appendix 

or other specific documentation in the proceedings at which each issue 

on appeal was raised, objected to, and ruled upon with the lower court.  

4. Another issue is the inexplicable failure of Appellant to include the 

final Judgment issued on July 15, 2019 in the Notice of Appeal.  The 

Judgment is what sets forth the basis for the bonds, the seizure of assets 

and possible jurisdiction and yet Appellant failed to include the 

Judgment.  See V.I.R. App. P. 5(a)(1) regarding an appeal from a final 

Judgment. The Judgment is also a critical part of the “all evidence of 

record” required to be included in the Appendix pursuant to V.I.R. 

APP. P. 24. Why then would Appellant exclude the July 15, 2019 

Judgment? Does Appellant’s failure to include and refer to it 

undermine any jurisdiction that the Supreme Court would have over 

this appeal?  

5. The Brief of the Appellant on pages 5 and 6 refers to “Appellants”.  
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Appellee wishes to be clear that neither Karen, Keith, nor Klaria have a 

basis for appeal since they did not file the November 5, 2019 motion 

referenced in the November 27, 2019 Notice of Appeal. Appellee raises 

this because on page 17 & 18 of Appellant’s Brief there are arguments 

being made regarding the seizure of Karen Turnbull-Wheatley’s assets 

which are not on appeal and were not raised in the November 27, 2019 

Notice of Appeal. Karen Turnbull-Wheatley is not a party to this appeal 

and there is no basis for Appellant to be raising issues that have no 

bearing on this appeal. 

6. Pursuant to V.I. R. APP. P. 22 Appellant’s Table of Cases is supposed to 

be alphabetically arranged, it is not. In addition, the citations to the pages 

numbers are not accurate. Consequently the Brief is non-conforming 

pursuant to V.I. R. APP. P. 20. 

7. Appellant’s Brief is not signed pursuant to V.I. R. APP. P. 15(g). 

8. Appellant failed to comply with V.I.R. APP. P. 22(f) by failing to certify 

the word count of the brief. 

9. It is unclear why Appellant submitted two marked up copies of the 

Memorandum Decision rather than a clean copy. 
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STATEMENT OF LACK OF SUBJECT MATTER AND APPELLATE 

JURISDICTION 

 

 Appellant’s basis for jurisdiction is invalid, this Court does not have 

jurisdiction as asserted by Appellant. The motion filed on November 5, 2019 was 

filed by Kenneth Turnbull, Jr., no other Appellant was named in that motion and 

therefore no other Appellant would have standing to appeal despite the caption’s 

reference to Appellants.  Appellee asserts that Kenneth Turnbull, Jr. has standing, 

waiver and estoppel issues. 

 Kenneth Turnbull, Jr. had default issued against him, along with his 

wife by Order dated March 12, 2014. See Joint Appendix at 000046 Document No. 

125. At no time throughout the litigation, trial or entry of the final Judgment did 

Kenneth Turnbull, Jr. ever enter an appearance in this case. At no time did Kenneth 

Turnbull, Jr. ever file a motion to vacate the default entered against him. See V.I. R. 

Civ. P. 55, 60(b) and 77, see also Montanaro v. Weichert, 164 A.D.3d 161 (2018). 

The first time an appearance was entered by Attorney Rivers for Kenneth Turnbull, 

Jr. was on August 14, 2019 and the Notice of Appearance was accompanied with a 

Motion to Stay Judgment Pending Appeal. See Joint Appendix at 000018 Document 

Nos. 371 and 370 respectively. The Writ of Execution was issued on August 12, 
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2019. Appellant never filed any motion with the trial court challenging the August 

12, 2019 Writ of Execution. Appellee will reserve for Appeal No. 2019-0062 its 

position regarding standing for Appellant in the other appeal and is not waiving its 

arguments in that action.  The critical issues for this appeal, filed November 27, 

2019 are that (1) Appellant never filed a motion to set aside the Default or the 

Judgment issued against him, this was raised by Appellee in the Reply to 

Appellant’s November 5, 2019 motion (see Joint Appendix at 000119), the Court 

did not reach this issue deciding the motion on the failure to post the bond (Joint 

Appendix at 000123); (2) Appellant failed to appeal the Superior Court’s Orders 

dated August 30, 2019 (Joint Appendix at 000010, Docket #443) and September 5, 

2019 (Joint Appendix at 000009, Docket #456) setting supersedeas and cost bonds 

and failed to comply with those Orders; (3) Appellant failed to appeal the Supreme 

Court’s Order dated October 30, 2019 and failed to comply with that Order; (4) 

Appellant failed to appeal the September 18, 2019 Superior Court Order (Joint 

Appendix at 000092); and (5) Appellant failed to respond or oppose the August 19, 

2019 Superior Court filing by Appellee, Notice to the Court and Request for 

Instructions, which was served Attorney Rivers. See, Joint Appendix at 000017, 

Docket #375, see also Appellee’s Appendix at 000132. The Notice to the Court and 
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Request for Instructions is the document that was submitted to Appellant for 

inclusion in the Joint Appendix and was excluded.  The attachment to that filing 

showed that Appellant is directly involved as a co-owner of a bank account jointly 

held with Karen-Turnbull Wheatley. Id.  All five of these issues constitute, 

standing, waiver and/or estoppel issues for Appellant, which would result in the 

Supreme Court not having jurisdiction to hear this Appeal. See V.I. R. Civ. P. 6-4, 

55, 60(b) and 77; see also V.I. R. App. P. 4(h) and 22(m). Appellant ignored all of 

these prior Orders and then tried to circumvent them by filing the November 5, 2019 

Motion. All the Superior Court did was enforce the existing Orders which went 

unopposed by Appellant, except for the October 30, 2019 Order which was sought 

by Appellant. The November 5, 2019 filing by Appellant is not a motion to vacate 

the default, nor is it an untimely motion to reconsider the July 15, 2019 Judgment, or 

any of the subsequent Orders from the Supreme Court or the Superior Court dated 

August 30
th
; September 5

th
, September 18

th
, or October 30

th
, 2019 respectively. Id.  

Appellant’s November 5, 2019 motion is based solely upon V.I. R. Civ. P. 6-1, 

which does not appear to be relevant. See, Joint Appendix at 000094.  Yet the 

November 5, 2019 motion appears to seek to upend all of the prior Orders without 

the requisite foundation to obtain the result being requested. See V.I. R. Civ.           
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P. 6-4, 55, 60(b) and 77; see also V.I. R. App. P. 4(h) and 22(m). Furthermore, 

Appellant’s Brief does not even attempt to address the foundation and basis for the 

Court’s November 15, 2019 Order. There is no attempt whatsoever by the Appellant 

to address the failure to post the bonds from which Appellant is seeking to be 

excluded. 

 Appellant waived his rights regarding the September 18, 2019 Order  

Granting Plaintiff’s Notice to the Court and permitting the seizure of Kenneth 

Turnbull, Jr.’s vehicle. See V.I. R. App. P. 22(m) see also, Moore infra at 11. The 

time to appeal the August 30, 2019; September 5, 2019 and September 18, 2019 

Orders expired before Appellant filed his November 27, 2019 Notice of Appeal.  

See V.I.R. APP. P. 5(a). In addition, the Notice of Appeal does not pertain to the 

August 30, 2019; September 5, 2019 or September 18, 2019 Order, the only order 

being appealed is the November 15, 2019 Order. 

     The attachment to Appellant’s truck was based upon not only the writ but  

also the Judgment (“Joint Appendix at 000024 #313, excluded from the Notice of 

Appeal and appendix) the August 30, 2019 Order (“Joint Appendix at 000010 

#443), the September 5, 2019 Order (“Joint Appendix at 000009 #456), and the  

 

06/30/2020



 
 

Page 11 of 30 

 

August 19, 2019 filing (“Joint Appendix at 000017 #375), which in part resulted in 

the September 18, 2019 Order (“Joint Appendix at  000008  #460), which was 

unopposed by Appellant.   

 Pursuant to V.I. R. App. P. 4(h) and 22(m) Appellant failed to raise or object 

to the bond Orders and Notice and therefore waived his right to object to them; is 

estopped from challenging any of them; lacks standing; and failed to preserve these 

issues for appeal to the Supreme Court. See e.g. Moore v. Walters, S.Ct. Civ. No. 

2013-0088 (Oct. 29, 2014). Once waived it cannot be reclaimed, which is what 

Appellant attempted to do when he filed his “Motion for an Order Directs the 

Office of the Virgin Islands Marshals to Release the Property of Defendant 

Kenneth Turnbull, Jr.” on November 5, 2019. See e.g. MBNA Am. Bank, N.A. v. 

Boata, 926 A.2d 1035, 1041 (Conn. 2007) cited in Bashiti v. Tutu Park, Ltd. S.Ct. 

Viv. No. 2016-0004(May 26, 2017). At no time did Appellant file a motion to 

reconsider or appeal the above-referenced bond Orders.  Accordingly, there is no 

jurisdiction to review an order from which there was never an appeal. Id.  

Appellant’s filing of the November 5, 2019 Motion was simply a backdoor attempt 

to raise issues already decided, the motion was in violation of V.I. R. Civ. P. 6-4 and 

 V.I. R. APP. P. 22(m). 
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Appellant disregards the November 15, 2019’s Order that clearly states that 

the failure to post the bonds required by both the Superior Court and the Supreme 

Court precluded the relief sought.  Nowhere in Appellant’s Brief does Appellant 

address the issue regarding failure to post the bonds. Had Appellant posted the 

bond the Court would have permitted the release of the seized property. Instead of 

addressing the bonds it appears that Appellant is attempting to raise issues on 

appeal that were never raised in the Superior Court case and therefore are being 

raised for the first time on appeal. There is no exceptional circumstance to warrant 

review of the issues currently being raised for the first time in the Appellant’s 

Brief, in fact, Appellant is attempting to raise issues that were not even raised in 

the Notice of Appeal filed on November 27, 2019.  There were only three issues 

raised in the Notice of Appeal, and even if the Court were to find that it had 

jurisdiction its jurisdiction is be limited to the issues addressed with the Superior 

Court and subsequently raised in the Notice of Appeal. However, neither the 

issues raised in the November 5, 2019 Motion nor the issues raised in the 

November 27, 2019 Notice of Appeal were supported by law or any legal citation, 

they were perfunctory and unaccompanied by any effort at developed 

argumentation and should be deemed waived for purposes of appeal. See Harvey 
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v. Christopher, 55 V.I. 565 (V.I. 2011) V.I. R. APP. P. 4(c) and citing Canady v. 

Crestar Mort. Corp., 109 F.3d 969, 973-74 (4th Cir. 1997) (holding that issues 

raised in a notice of appeal but not briefed on appeal are deemed waived); Grella 

v. Salem Five Cent Sav. Bank, 42 F.3d 26, 36 (1st Cir. 1994) (“[I]ssues a[d]verted 

to in a perfunctory manner, unaccompanied by some effort at developed 

argumentation, are deemed waived for purposes of appeal.”); Ansell v. Green 

Acres Contracting Co., Inc., 347 F.3d 515, 526 (3d Cir. 2003).  

Appellant instead elected in his Brief to raise what appear to be three 

different issues, raising for the first time (1) a 4
th

 Amendment issue, apparently 

questioning the authority of the Court to enter the Order issued on November 15, 

2020 but does not address any issue previously raised (2) as well as apparently for 

the first time raising an issue regarding the Writ (it is unclear why Appellant cites 

to 4 V.I.C. §82) (3) Furthermore, at no time did Appellant raise or assert a 

violation of 5 V.I.C. §§ 473 or 474, in the Superior Court. Accordingly, pursuant 

to V.I. R. App. P. 4(h) and 22(m) and Dupigny v. Tyson, 66 V.I. 434 (V.I. 2017) 

these issues are not up for consideration on appeal. Appellant failed to raise these 

issues and therefore waived his rights; is estopped from challenging the Court’s 
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Orders as referenced above; lacks standing; and failed to preserve these issues for 

appeal to the Supreme Court.  Id.  

Even if the Court does not find a waiver and the Court elects to address the 

issue regarding 5 V.I.C. §§ 473 and/or 474 Appellee asserts that any attempt to 

challenge the enforcement of the writ is also subject to estoppel including judicial 

estoppel.  Appellant is estopped from challenging the enforcement specified time 

period, if any, because as an Appellant in Appeal No. 2019-0062 Appellant along 

with the other Defendants sought relief in the form of a stay of the Judgment with 

the Supreme Court and by Order dated October 30, 2019 Appellant had until 

November 4, 2019 to post the requisite bond. It was only after the expiration of the 

time set forth in the October 30, 2019 Order which stayed execution that the 

Marshal would have been able to seize and sell the truck at issue in this appeal. 

Accordingly, the October 30, 2019 Supreme Court Order in Appeal No. 2019-

0062 tolled any deadline, the tolling of which was specifically requested by 

Appellant. Accordingly, it is beyond comprehension how Appellant could attempt 

to invoke an argument when Appellant requested the relief sought through his own 

filing and obtained by the October 30, 2019 Order. Appellant must be estopped 
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from making this argument, assuming Appellant didn’t waive that right by failing 

to raise it with the lower court.  

It is unclear whether Appellant is attempting to challenge the July 15, 2019 

Memorandum Decision and/or Judgment, however, pursuant to V.I.R. App. P. 5(a) 

any appeal regarding the July 15, 2019 Memorandum Decision and Judgment could 

not be filed on November 27, 2019 because the thirty (30) day deadline expired 

August 14, 2019. If Appellant can and is attempting to challenge these rulings, 

another issue is the inexplicable failure of Appellant to include the final Judgment 

issued on July 15, 2019, the Judgment is what sets forth the basis for the bonds, 

the seizure of assets and possible jurisdiction and yet Appellant failed to include 

the Judgment.  See, V.I.R. App. P. 5(a)(1) regarding an appeal from a final 

Judgment. The Judgment is arguably a critical part of the “all evidence of record” 

required to be included in the Appendix pursuant to V.I.R. APP. P. 24. Why then 

would Appellant exclude the July 15, 2019 Judgment? Does Appellant’s failure to 

include and refer to it undermine any jurisdiction that the Supreme Court would 

have over this appeal? The Judgment is the final order and it finds against the 

Defendants and in favor of Plaintiff in the total amount of $1,328,956.81 (“Joint 

Appendix at 000024-000025 Docket #313, the Orders from both Courts regarding 
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the posting of bonds are based on the Judgment and those Orders apply to all 

Defendants. See “Joint Appendix” at 000123. If the Court reaches the issues which 

Appellant is attempting to raise for the first time regarding the Writ, Appellee 

objects to the consideration of these issues. Appellee notes that the Supreme 

Court’s October 30, 2019 Order set forth the required bond amount based on the 

Judgment entered against the Defendants, which included Appellant. 

Assuming that the Court needs to address any issues beyond the failure of 

Appellant to post the bonds, Appellee asserts that Appellant has not appealed the 

Judgment in this appeal.  Accordingly, it is unclear how Appellant can challenge a 

seizure of his vehicle when Ordered by the Courts based upon a Judgment against 

him.  No 5
th

 Amendment issue was raised with the lower court, but Appellant is 

attempting to assert one in the Notice of Appeal. See Harvey et al. supra at 12-13. 

There can be no 5
th

 Amendment violation, nor has Appellant briefed a 5
th

 

Amendment violation. Id.  Appellant defaulted and never sought to vacate the 

default, so his election not to participate in the legal process precludes him from 

now asserting a constitutional violation. However, having never preserved the 

issue it appears that Appellant’s Brief is attempting to raise a 4
th

 Amendment issue 

in violation of V.I. R. App. P. 4(h) and 22(m) see also, Dupigny v. Tyson, 66 V.I. 
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434 (V.I. 2017). It is also unclear how Appellant can assert that a seizure violates 

the July 15, 2019 Judgment when on its face it clearly enters a judgment against 

Appellant since it says “Defendants”. Nevertheless, Appellee asserts that 

Appellant cannot challenge the July 15, 2019 Judgment that Appellant elected to 

exclude from the Notice of Appeal and Appendix, the notice of appeal is untimely 

as to that Judgment and also the bonds as Ordered. Appellant nevertheless appears 

to be raising issues that pertain to the July 15, 2019 Judgment and appear to be 

mixing up the Judgment and the Memorandum Decision.  Nevertheless, the issues 

being raised in the Appellant’s Brief were never raise before and the time to 

challenge either the July 15, 2019 Judgment or the Memorandum Decision expired 

August 14, 2019.  

Accordingly, Appellee asserts that the Court lacks jurisdiction to hear this 

appeal, Appellant, Kenneth Turnbull, Jr., having waived his rights to assert these 

claims as set forth above, is estopped from challenging them; lacks standing; and 

failed to preserve these issues for appeal to the Supreme Court. See Moore supra at 

11. 

Appellee does not understand Appellant’s argument regarding jurisdiction, 

it is unclear how Appellant arrived at the conclusion that the November 15, 2019 
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Order “upholds a judgment that is enforceable by writ of execution which exceeds 

the judgment that it purports to enforce”.  However, whatever Appellant is trying 

to say as a basis for jurisdiction was not an issue raised with the Superior Court 

and would constitute an argument raised for the first time on Appeal.  Dupigny v. 

Tyson, 66 V.I. 434 (V.I. 2017) see also Madir v. Daniel, 53 V.I. 623, 635 (V.I. 

2010).  The November 5, 2019 Motion from Kenneth Turnbull, Jr. makes no 

reference to a writ of execution or that the writ of execution exceeds the judgment, 

which it clearly does not.  The Judgment issued on July 15, 2019 is not the 

“Memorandum Decision” The Court’s reference to the Judgment is the actual 

Judgment issued on July 15, 2019 which Appellant did not submit. Had this writ 

issue been raised to the lower court, Appellee asserts that it could have easily 

addressed the issue and produced evidence that the value of a 2009 Ford F150 (an 

11 year old vehicle) does not exceed the amount of the Judgment. Since this 

appears to be Appellant’s only basis for jurisdiction, Appellee asserts that 

Appellant has failed to establish jurisdiction and for the reasons stated above, this 

appeal should be dismissed. 
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STATEMENT OF ISSUES FOR APPEAL 
 

 Appellee would like to point out that the statement of the issues submitted 

by Appellant do not conform to the issues set forth in Appellant’s November 5, 

2019 Motion or the November 27, 2019 Notice of Appeal. Even assuming that that 

Appellant has a basis to appeal it would stand to reason that the issues in 

Appellant’s Brief should be limited to the issues raised with the Superior Court 

and appropriately preserved in the Notice of Appeal.  Any other issues which 

Appellant is now trying to add are untimely and should be dismissed. See V.I.R. 

APP. P. 5(a). In addition, to the extent they were not raised with the Superior 

Court they would violate Dupigny v. Tyson, 66 V.I. 434 (V.I. 2017). 

I. Whether Appellant can appeal any Superior Court ruling without first 

having his default vacated? See Joint Appendix at 000119? 
 
 

II. Whether based on the Supreme Court’s own Order and the Superior 

Court’s own Orders; the Superior Court committed harmless error in 

denying the Appellant’s motion due to the failure to post the requisite 

bonds? See Joint Appendix at 000119 and 000123 which sites to the 

August 30, 2019 Order, the September 5, 2019 Order and the 

Supreme Court’s October 30, 2019 Order.  
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STATEMENT OF THE STANDARD OR SCOPE OF REVIEW 

 

 Assuming the Court finds that it has jurisdiction to hear this matter, and 

further assuming that the Court finds that Appellant preserved issues for appeal 

and actually briefed those issues as opposed to creating new issues raised for the 

first time, then to the extent that the issues address the trial court’s application of 

law, the standard of review would be plenary, and findings of facts are reviewed 

for clear error. See Rodriguez v. Bureau of Corr., 58 V.I. 367, 371 (V.I. 2011); 

Blyden v. People, 53 V.I. 637, 646-47 (V.I. 2010).  But, the standard of review of  

a Superior Court’s ruling on a motion to grant relief from a judgment is abuse of 

discretion.” See Appleton v. Harrigan, 61 V.I. 262, 268 (V.I. 2014) (citing Gould 

v. Salem, 59 V.I. 813, 817 (V.I. 2013)); Ernest v. Morris, 64 V.I. 627, 636 (V.I. 

2016); Beachside Assocs. v. Fishman, 53 V.I. 700, 711 (V.I. 2010); Martinez v. 

Colombian Emeralds, Inc., 51 V.I. 174, 188 (V.I. 2009); Spencer v. Navarro,  S. 

Ct. Civ. No. 200-0069, 2009 WL 1078144, at *2 (V.I. Apr. 8, 2009) (per curiam) 

(unpublished). Appellee notes that in the criminal context a ruling based on  

waiver by the Appellant is a harmless error standard of review, which may be 

appropriate in this case. See e.g. V.I. R. Crim. P. 52. There does not appear to be a 

standard of review of the Supreme Court’s own October 30, 2019 Order since it  
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does not appear that Appellant has raised an issue on appeal challenging the 

Superior Court’s application and enforcement of the October 30, 2019 Order. See 

Dupigny v. Tyson, 66 V.I. 434 (V.I. 2017). 

STATEMENT OF THE CASE 

 

 The Complaint was filed September 27, 2010, an action for partition and 

debt. See Joint Appendix at 000062 Docket #1.The debt stemmed from repairs  

that Appellee made to the subject real property and was to be reimbursed for 

which there was an outstanding debt, plus rent collected by Karen Turnbull-

Wheatley for which Appellee has a one-third interest that was never paid to 

Appellee from August 1, 2008 until the date of Judgment (Joint Appendix at 

000024 Docket #313, see also Appellee’s Appendix at 000127. Appellant never 

entered a notice of appearance and default was entered against Appellant on 

March 12, 2014.  “Joint Appendix” at 000046, Docket Entry #125. At no time has 

Appellant ever moved to vacate the default. Judgment was entered against 

Defendants dated July 15, 2019. “Joint Appendix” at 000024, Docket Entry #313, 

see also Appellee’s Appendix at 000127. Attorney Rivers filed a Notice of 

Appearance on August 14, 2019, this is the first time that an appearance was 

entered on behalf of Appellant. “Joint Appendix” at 000018, Docket Entry #371). 
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On August 16, 2019 Appellee filed a Motion for Appeal Bonds requesting both 

cost and supersedeas bonds against the Defendants. “Joint Appendix” at 000017, 

Docket Entry #374. The Superior Court granted the Motion for Appeal Bonds on 

August 30, 2019 (“Joint Appendix” at 000010, Docket Entry #443) and on 

September 5, 2019 issued an Amended Order regarding the bonds (“Joint 

Appendix” at 000009, Docket Entry #456). The bonds were never paid. Appellant, 

and others, in Supreme Court Appeal No. 2019-62, sought and obtained an Order 

dated October 30, 2019 setting a supersedeas bond in the amount of  

$1,372,260.41 to be paid by Defendants no later than 9:30 a.m. on November 4, 

2019. Appellee presumes that the Supreme Court will take judicial notice of its 

own Order. That bond Ordered by the Supreme Court was never paid. Appellants, 

in Appeal No. 2019-62 included the Appellant in this appeal. The November 15, 

2019 Order which is on appeal, specifically denied the relief sought due to the 

failure of Defendants, including Appellant, to post the bonds. Joint Appendix at 

000123. There is no issue of fact regarding the failure of Defendants to post the 

bonds order by the Superior Court or the bond Ordered by the Supreme Court, 

they were not posted and both Courts authorized the execution of the July 15, 

2019 Judgment if the bonds were not posted.  
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 Regarding the specific asset seized, Appellee filed the Notice to the Court 

and Request for Instruction on August 19, 2019 and served Attorney Rivers.  

“Joint Appendix” at 000017, Docket Entry #375. Due to Appellant’s counsel’s 

willful exclusion of this document from the Joint Appendix, Appellee has no other 

option, at Appellee’s own expense, but to submit a separate Appendix to include 

the August 19, 2019 filing.
1
 See Appellee’s Appendix at 000132. Appellant never 

responded to the August 19, 2019 filing and it was subsequently granted, 

unopposed, by Order dated September 18, 2019. Then on November 5, 2019 

Defendant, Kenneth Turnbull, Jr. filed his motion seeking to recover his property 

(Joint Appendix” at 000006, Docket Entry #476) the denial of which, dated 

November 15, 2019, is the subject of this appeal (Joint Appendix” at 000005, 

                     
1
 Given that no cost bond was even posted this is an additional expense which 

Appellee should not have to incur and it is extremely burdensome and prejudicial 

to Appellee to have to incur these costs. Appellee would also like to add that 

Appellee has no resources to pay for this appeal or any costs associated therewith, 

including transcripts. Counsel for Appellee has incurred legal fees in excess of 

$100,000.00 since the filing of the case in 2010 and has not received any payment 

for services rendered. It is highly prejudicial and unfair for the Court to shift the 

burden to Appellee for Appellant’s failure to include evidence which Appellant 

should have included in the Appendix. Appellee’s only asset is the Judgment and 

execution upon the Judgment has been delayed due to the two appeals pending 

before the Supreme Court, this case and Supreme Court Appeal No. 0062. There is 

no security to Appellee for these additional expenses and legal fees, which 

Appellee points out, exceed the value of the asset at issue in this appeal.  As an 

aside the truck at issue in this appeal was sold at a Marshal’s sale for $8,000.00. 

06/30/2020



 
 

Page 24 of 30 

 

Docket Entry #480). Appellee notes there is a typo on the November 15, 2019 

Order  in that it states that the motion was filed on November 6, 2019 but the 

docket entry indicates it was filed on November 5
th

, the Motion is in fact date 

stamped November 5, 2019. Appellant’s Brief makes no attempt to challenge the 

Court’s Order dated November 15, 2019, it is as if Appellant believes that the 

Order is irrelevant and can be glossed over without as much as an attempt to 

challenge the Court’s ruling enforcing the prior Orders regarding the bonds. 

Assuming this Court reaches any issues actually raised in Appellant’s Brief, 

Appellee notes that Appellant refers in his Brief to the Memorandum Decision as 

“the July Order” rather than the actual July 15, 2019 Judgment. This reference and 

focus on the Memorandum Decision instead of the Judgment is somewhat 

confusing. As an aside for context and not intended as facts for this appeal, 

however it may help, Appellee would like to point out that the St. John property 

which was the subject of the litigation, when a closing can occur, is expected to 

sell for approximately $560,000.00 (see e.g. Joint Appendix at 00005 Docket 

#478, that contract was recently terminated due in part to the pending appeals) 

which means that the Judgment will not be satisfied by the sale of that property 

and based on the Judgment Defendants will be obligated for the balance. To the 
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extent that the Memorandum Decision did not contemplate that possibility, the 

Judgment against the Defendants expressly does.    

ARGUMENT 

 

I. Whether Appellant can appeal any Superior Court ruling without first 

having his default vacated?  

 

The issue of standing for Appellant is rather basic and fundamental. So 

fundamental that Appellee was not able to find an appeal to this Court in which the 

defaulted appellant did not first seek to vacate the default and then file their appeal. 

Even in the small claims cases appealed to this Court by pro se appellants they all 

filed motions to vacate prior to filing their appeals.  Appellant never filed a motion 

to vacate the default. See V.I. R. Civ. P. 55, 60(b) and 77. Accordingly Appellee had 

to look outside of this jurisdiction to find a case on point. See Montanaro v. 

Weichert, 164 A.D.3d 161 (2018) 

(https://www.leagle.com/decision/innyco20180928403#). The Judgment entered 

against Appellant was based on the default entered against him on March 12, 2014. 

Having failed to move to vacate the default and the judgment issued by default there 

can be no appeal by this Appellant and this appeal should be dismissed.  
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II. Whether based on the Supreme Court’s own Order and the Superior 

Court’s own Orders; the Superior Court committed harmless error in 

denying the Appellant’s motion due to the failure to post the requisite 

bonds? See Joint Appendix at 000119 and 000123 which sites to the 

August 30, 2019 Order, the September 5, 2019 Order and the Supreme 

Court’s October 30, 2019 Order.  

 

The Orders regarding the posting of the requisite bonds were never vacated, 

and as pointed out in this Court’s October 30, 2019 Order Appellant never appealed 

the August 30, 2019 or September 5, 2019 Orders. Accordingly, those Orders stand 

and the bonds were never posted. Any motion seeking relief from execution of the 

Judgment has to address the failure to post the bonds before their motion can be 

heard. Since the deadline for posting the bonds have all expired and all of the above-

referenced Orders have authorized the execution upon that Judgment as well as 

authorized Plaintiff to enforce the Judgment there can be no challenges to 

enforcement of the Judgment. Appellant has waived his rights to challenge the 

execution of the Judgment because he failed to comply with the above-referenced 

Orders and exhausted his rights to appeal them. V.I. R. App. P. 4(h) and 22(m). 

  Appellant’s decision to ignore the bond issue and raise issues never raised 

before does not invalidate the November 15, 2019 Order. Disregarding the bond 

issue and ignoring the basis for the November 15, 2019 Order shows that Appellant 

has lost sight of the basis for the appeal. Appellant does not even attempt to address 
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the basis for the Court’s ruling and yet is required to show/prove to this Court that 

the ruling was wrong. A word search of the Appellant’s Brief shows that Appellant 

did not even reference the “bond” in the Brief. Accordingly, there is nothing before 

this Court that actually challenges the November 15, 2019 Order and Appellant has 

failed to meet his burden, because he chose to ignore and disregard the very issue on 

appeal. The November 15, 2019 Order contains no error and the premise that the 

bond had to be paid in order to seek relief from the Judgment has not been 

challenged in Appellant’s Brief. 

CONCLUSION 

 

This Appeal should be dismissed and Appellee should be awarded legal fees 

and costs plus additional fees awarded to Appellee by Appellant for filing this 

baseless appeal. Appellant should also be sanctioned for attempting to appeal 

issues that were never raised in the Superior Court and therefore were not 

appealable.  Appellee believes that this filing was motivated by a desire to further 

diminish the limited assets available to collect on the Judgment by expending 

valuable time and money appealing frivolous claims.  To the extent that the Court 

concurs with this assessment, it is respectfully requested that Appellant be ordered 

to pay fees and costs to the Superior Court Registry by a date certain or risk the 
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attachment of the property he was gifted from his deceased father, the former 

Plaintiff in the civil case. 

      Respectfully submitted, 

DATED: June 30, 2020  PAIEWONSKY LAW FIRM, PLLC 

By:  
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   The Kenneth Turnbull, Sr. Revocable Trust 
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